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CURRENT TOPICS 


A New Honorary Bencher 

Mr. Justice JAcKsoN, chief American prosecuting counsel 
at the Nuremberg trials, was made an Honorary Bencher of 
the Honourable Society of the Middle Temple on 16th May. 
Like Chief Justice Stone, whose death was announced 
recently, he thus established one of those strong bonds with 
the legal profession in this country which have done much 
in the past to strengthen Anglo-American friendship. There 
can be little doubt that like the late Chief Justice he will also 
treasure this English honour among the most precious of 
the many honours conferred upon him, especially as we gather 
that over a century and a half ago some of his ancestors had 
close associations with this ancient Society. Much has 
been said of the skill and ability with which the British 
prosecutors have conducted their case at Nuremberg. It 
remains to be said that the unanimous opinion of observers 
was that Mr. Justice Jackson’s opening speech, as well as his 
cross-examination, were models for international advocates 
of the future. A member of the supreme legal tribunal of a 
mighty confederation of States, he has fully justified his high 
position, and is clearly marked out for promotion to the 
highest legal office. It may be recalled that the first foreigner 
to be made an Honorary Bencher of Middle Temple was the 
great advocate Choate, during the time he was Ambassador 
here. As Mr. Justice Jackson is proud to be an Honorary 
Bencher of the Inn which nurtured Blackstone, so the 
Middle Temple may well be proud to number Mr. Justice 
Jackson among its adopted sons. 


Awards to Inventors 


AMONG those appointed to serve on the Royal Commission 
to determine what awards should be made to inventors in 
respect of the user of their inventions, designs, drawings or 
processes by Government departments or Allied Governments 
during the war are COHEN, L.J. (Chairman), Mr. K. R. Swan, 
K.C, (Deputy-Chairman), and R. G. Lioyp, M.A., B.Sc., 
darrister-at-Law (Secretary). In reply to a question in the 
Commons on 14th May, the PRIME MINISTER said that the 
Commission followed the general lines of that set up in 1919, 
and would normally sit in public. The terms of reference 
include the settlement of (1) disputes mentioned in subs. (2) 
of s. 29 of the Patents and Designs Acts, 1907 to 1942, as 
regards either a patented invention or a registered design ; 
(2) terms of user of any invention or design (including any 
terms as to selling for use, licensing or otherwise dealing with 
any article made in accordance therewith, or any terms as to 
assignment of an invention under s. 30 of the Act of 1907) ; 
(3) any case of user by any Government department or 
with the approval of a Government department by an Allied 
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Government (other than a Dominion Government and. tlhe 
Government of India) though the inventor (including a 
servant of the Crown) may not possess any monopoly against 
the Crown or any statutory right to payment or compensation, 
if, on account of exceptional utility or otherwise, the invention 
appears to entitle the inventor to some remuneration for 
user; (4) any case where, under the agreement between 
His Majesty’s Government and the United States Government 
concerning the Interchange of Patent Rights and Information, 
signed on 27th March, 1946, a licence authorising the use of 
an invention, discovery or design has been granted to the 
United States Government, the Commissioners may, on the 
request of the Treasury, determine the amount of compensa- 
tion (if any), to be payable to the licensor, having regard to 
the utility of the invention, discovery or design, to the extent 
of its use in pursuance of the licence, and to all other relevant 
circumstances. 
“ Your Reference” 

FROM time to time at the head of solicitors’ correspondence 
one sees the words “our reference,’ without the comple- 
mentary words ‘ your reference.”” If the request for a 
quotation of the writer’s reference number is for the writer's 
convenience, he ought to accommodate the request of his 
addressee for a similar convenience. The April Law Society's 
Gazette comments that the practice of quoting only one’s 
own reference number “is regarded by some as adding 
insult to injury.” The Gazette points out that most modern 
filing systems depend for their efficiency upon correspondents’ 
co-operation in quoting references. This is not merely a 
matter of courtesy or even of consideration of another's 
business difficulties, but it is essential to the speed and 
economy with which correspondence should be conducted. 


Requisitioned Premises 

Two important issues relating to requisitioned property 
were raised on 14th May in the House of Lords by Lorp 
Meston. He asked, first, whether the Government would 
consider introducing legislation to enable compensation rent 
to be paid to persons whose premises were taken by the 
Government (whether by requisitioning or by lease) during 
the war, so as to cover the entire period between derequisi- 
tioning on the termination of the lease, as the case may be, 
and the date when the repairs are actually completed and the 
premises actually made habitable again. The period, he said, 
might amount to six, twelve or eighteen months, and in the 
meantime the lessee had to pay rent for living elsewhere, 
storage expenses and rent under his own lease. He submitted 
that the majority of ex gratia payments up to six months 
which had been made were quite unsatisfactory. Lokp 
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KUSHCLIFFE and LorD BALFOUK OF INCHRYE gave illustra- 
tions of hardships bearing out Lord Meston’s point. Lorp 
PAKENHAM, replying for the Government, said that the 
calculation of the lump sum was related to the time it would 
take in normal circumstances to make good the damage. 
Apart from the substantial administrative difficulty of 
making rent payable until the repairs were done, there was 
the ground of equity that this was a loss which was outside 
the field of public compensation. The lessor’s rights were 
fixed by the terms of the lease and there was no reason why 
a lessor to a Government department should get more than 
a lessor to anyone else would get. The other point raised by 
Lord Meston was that, on derequisitioning, the owners and 
occupiers of premises should be given an opportunity of 
returning to their premises before further requisitioning was 
considered. Lord Pakenham replied that the present practice 
was for a requisitioning department, when they no longer 
needed small houses and flats, to offer them to the Ministry 
of Health so that they might be used for housing inadequately 
housed persons. The local authority had been instructed by 
the Ministry of Health, first, to ascertain whether the house is 
required for occupation by the owner or his family. He said 
that the Ministry of Health usually decided upon their action 
within a period of three weeks. Before other properties were 
derequisitioned, including large houses, steps were taken to 
ascertain whether other departments needed accommodation 
in the neighbourhood. Departments were given a period of 
ten days in which to decide whether they need accommodation 
surplus to the requirements of the requisitioning department. 
l‘inally, hotels, holiday camps and educational establishments 
do not come within this procedure, but are derequisitioned 
immediately they are no longer required by the occupying 
department. 
Unlawful Possession 


MANY people, not all of them criminals, do not like those 
provisions in certain local Acts of Parliament which enable 
police officers to stop, search and detain any persons whom 
they have reason to suspect of being in unlawful possession 
of anything (cf., Metropolitan Police Act, 1839, s. 66). 
Those who seek to justify such wide powers argue that in 
big cities it would be impossible adequately to protect property 
were the law otherwise. A concise and clear statement of 
the cases, both for and against these powers, is to be found in 
an article by C. H. RoLpu in the current issue of the Howard 
Journal. He makes an impressive point in emphasising that 
most of the local provisions echo “ the large-scale vagabondage 
that followed the Napleonic wars and the measures the country 
took to protect itself against Wellington’s starving soldiers.” 
In the last twenty years, the writer points out, these provisions 
have come in for an increasing strictness of interpretation 
in the High Court. In Ludlow v. Shelton and Gray (The Times, 
3rd and 4th February, 1938), Lord Hewart underlined the 
perils to the liberty of the subject if such powers are over- 
zealously exercised. The modern distaste for such powers 
is further shown by the reluctance of Metropolitan police 
magistrates to convict “‘ coupon dodgers ’’ under s. 66 of the 
1839 Act, and the reluctance of Parliament to sanction the 
inclusion of such provisions in modern statutes. The writer 
concedes that the powers are immensely useful and exercised 
on the whole with care and discrimination, ‘‘ but the majority 
of police forces have to get on without them, and rely for their 
power of arresting suspected thieves on the non-penal s. 41 
of the Larceny Act, 1916, and the common law relating to 
felony.” He quotes from the judgment of Scott, L.J., in 
Ledwith v. Roberts |1937| 1 K.B. 232: “ To-day crime and 
personal liberty ought not to vary from town to town as must 
be the case if they are to depend on municipal variations in 
‘local and personal’ Acts of Parliament. They ought to be 
the same throughout the length and breadth of the land. 
Why should such provisions be inserted in local Acts at all ? ”’ 
Many authorities would not go so far as the implication 
raised by the last sentence, nor would the writer, but the 
conclusion of his excellent article, that only good could come 
from a complete overhaul of police powers, is unexceptionable. 
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Notice of Appeal to Quarter Sessions 


A Goop illustration of the need for care in following tl 
procedure peremptorily laid down by s. 1 of the Summary 
Jurisdiction (Appeals) Act, 1933, (which substituted a new 
section for the original s. 31 of the Summary Jurisdiction 
Act, 1879), for appeals from the Magistrates’ Court to Quarter 
Sessions, occurred at West Ham Quarter Sessions on 29th 
April. The Recorder (Mr. J. P. Eppy, K.C.) had to consider 
an appeal from a Juvenile Court in which notice in writing 
had been given within the prescribed fourteen days to the 
clerk to that court, but no such notice had been given to th« 
other party. Evidence was called to show that notice of the 
appeal had been given to the prosecutor verbally a few days 
after the expiry of the stipulated period. The section 
provides (s. 31 (1) (ii)) : “‘ the appellant shall, within fourteen 
days after the day on which the decision of the court of 
summary jurisdiction was given, give to the clerk to that court 
and to the other party notice in writing of his appeal, stating 
the general grounds of his appeal, and signed by him or by his 
agent on his behalf.’’ After hearing arguments during which 
reference was made to Paprika, Lid. v. Board of Trade [1944 
1 K.B. 327, the Recorder decided that, as notice in writing 
of the appeal had not been given to the other party within the 
prescribed fourteen days, he had no jurisdiction to entertain 
the appeal, and he ordered that it be struck out. Thy 
law was thus summarised by Lawrence, J. (as he then was 
in the Paprika case, supra, after referring to s. 31: “ By 
s. 50 of the Metropolitan Police Courts Act, 1839, even more 
stringent conditions are imposed. None of these conditions 
was complied with, and Ex parte Ashton, 76 J.P. 383, 
and The Queen v. Glamorgan Justices, 24 Q.B.D. 675 
show how strict the compliance with these conditions must 
be, while ss. 3 and 9 of the Quarter Sessions Act, 1849, also 
support the view that, in the absence of express power to 
give leave to waive the conditions, Quarter Sessions have no 
power to do so.”’ 


Liability of Laundries 


One dves not need to know much of either the law or thi 
facts about laundry losses to realise that a widespread 
injustice awaits its legislative remedy. Those who hav 
suffered will thank Lorb Morris for reminding the authorities 
of this injustice in his letter to The Times of 8th May, when 
he wrote: “‘ cleaners, launderers and their kind are permitted 
by law to limit their liability for loss or damage, even though 
occasioned by their own gross negligence, to the amount 
stated in microscopic print on the receipt.” Lord Morris, 
whose knowledge of the law is profound, has set out the 
position concisely and forcibly, and it is inadequate to reply, 
as did Mr. S. J. Byron, Public Relations Officer of the Incor 
porated Association of London Dyers and Cleaners in Thc 
Times of 10th May, that “all established and reputable 
dry cleaners have their terms of liability plainly displayed 
for customers to see.”’ If one is obliged to use laundries 
in these days of soap rationing, one should be obliged to do 
so on an equitable basis only. Still less satisfactory is the 
reply of Mr. Byron that “ these firms invariably will meet a 
customer’s claim on an equitable basis once it has been sub 
stantiated that the claim is genuine.’ In other words, 
the cleaner must be judge in his own cause as to whether 
a claim is genuine and the customer ought to be satisfied 
with that. Cases as recent as Davies v. Collins [1945] 1 All E.R. 
247; 89 Sor. J. 152, and Alderslade v. Hendon Laundry 
[1945] K.B. 189; 89 Sor. J. 164, show how unsatisfactor\ 
that is. Even assuming that the losses which result from 
their own negligence are more than cleaners can be expected 
to bear, the obvious remedy is insurance. If no insurance 
company will take the risk, it is for the cleaners to spread 
it among themselves. The shifting of the burden arising 
from their own negligence on to the unfortunate customer 1s 
obviously grossly unjust particularly while clothes are rationed 
and expensive. If the trade can put its own house in order, 
so much the better, but otherwise the only remedy is 
legislation. 
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COMPANY LAW AND PRACTICE 


FIDUCIARY POSITION OF DIRECTORS 


A NUMBER of passages can be found in the reports in which the 
judges have described the fiduciary nature of the position 
which is occupied by directors of limited companies, and a brief 
study of such passages shows the difficulty, amounting very 
nearly to impossibility, of arriving at anything like a concise 
and accurate definition of this fiduciary position. Nor, 
indeed, do the judgments attempt any such thing: the 
matter is put in its proper perspective by Bowen, L.J., in 
his judgment in Imperial Hydropathic Hotel Co. v. Hampson, 
23 Ch. D. 1, at p. 12, where he says : ‘‘ When persons who are 
directors of a company are from time to time spoken of by 
judges as agents, trustees, or managing partners of the 
company, it is essential to recollect that such expressions are 
not used as exhaustive of the powers and responsibilities of 
those persons, but only as indicating useful points of view 
from which they may for the moment and for the particular 
purpose be considered—points of view at which for the 
moment they seem to be cutting the circle, or falling within 
the category of, the suggested kind. It is not meant that they 
belong to the category, but that it is useful for the purpose of 
the moment to observe that they fall pro tanto within the 
principles which govern that particular class.”’ 

These words of Bowen, L.J., seem to me of the greatest 
practical value as a warning against trying to do.what one is 
often tempted to do: that is, in considering the general 
obligations and duties of directors (‘‘ general ’’ as opposed to 
obligations and duties laid down by the specific provisions of 
the statute or the articles of association) with a view to 
determining whether or not on a particular set of facts they 
are under any duty or have incurred any liability, it is an 
attractive but not accurate approach to the question to say 
“well, directors are trustees and therefore their liability is 
such and such,” or “‘ directors are agents of the company and 
consequently they are subject toall the obligations of agents ”’ ; 
as Bowen, L.J., indicated, directors do not fall within any 
particular category for all purposes. In Regal (Hastings), 
Lid. v. Gulliver {1942} 1 All E.R. 378, Lord Russell of Killowen 
said: ‘‘ Directors of a limited company are the creatures of 
statute and occupy a position peculiar to themselves. In 
some respects they resemble trustees, in others they do not. 
In some respects they resemble agents, in others they do not. 
In some respects they resemble managing partners, in others 
they do not.” And he then cited this passage from the 
judgment of Jessel, M.R., in Re Forest of Dean Coal Mining 
Co., 10 Ch. D. 450: “ Directors have sometimes been called 
trustees, or commercial trustees, and sometimes they have 
been called managing partners ; it does not matter what you 
call them so long as you understand what their true position 
is, which is that they are really commercial men managing 
a trading concern for the benefit of themselves and all other 
shareholders in it.” To this I think Bowen, L.J., might have 
added: ‘‘and so long as you understand that what you 
call them is not exhaustive of their responsibilities, powers 
and obligations, but indicates only one point of view.”’ 

For the purposes of this article, at least, there is no point in 
discussing whether directors may be more aptly likened to 
trustees, agents, or managing partners ; it is sufficient to say 
that they do occupy a fiduciary position in regard to their 
company, and occupying this position they are subject to the 
tule referred to by Lord Herschell in Bray v. Ford [1896] 
A.C. 44, at p. 51, in these terms: “‘ It is an inflexible rule of a 
court of equity that a person in a fiduciary position . . . is 
not, unless otherwise expressly provided, entitled to make a 
profit ; he is not allowed to put himself in a position where his 
interest and duty conflict.” Hence arises the liability of a 
director to account to the company for a profit arising from a 
contract with the company in which he is interested, unless 
the articles authorise his interest in and retention of profit 
under such a contract, as they often do on the terms that the 
nature of the director’s interest is fully disclosed ; and if the 
articles do not so provide, it is open to the company in general 
meeting to sanction the retention by a director of a profit for 


which otherwise he would have been accountable to the 
company. 

There are numerous instances in the reports of cases where 
directors were ordered to account to the company for a profit 
made by them while acting for the company. In Parker v. 
McKenna, 10 Ch. App. 96, a new issue of shares was offered 
to the existing shareholders at a premium. The directors 
arranged with one S to take at a larger premium the shares 
not taken up by the existing shareholders. S was unable to 
carry out his contract and requested the directors personally 
to relieve him of some of the shares. This they did, and 
afterwards disposed of the shares at a profit ; and they were 
held accountable to the company for the profit so made. 
In Boston Deep Sea Fishing Co. v. Ansell, 39 Ch. D. 339, the 
managing director of company A was a shareholder in com- 
pany B which paid, in addition to ordinary dividends, bonuses 
to shareholders who were owners of fishing smacks and 
employed the company in supplying ice and carrying for them. 
He employed company B in respect of company A’s fishing 
smacks and received the bonuses as if the smacks were his 
own. It was held that he must account to company A for 
the amount of these bonuses. Note that his position was not 
improved by the fact that what he had done had not resulted 
in any loss to company A, which, indeed, could not itself have 
received the bonuses, not being a shareholder in company B ; 
similarly, in Parker v. McKenna, supra, the directors’ liability 
to account was not affected by the consideration that their 
profit was not at the expense of the company or that it was 
a profit which the company itself could not have made, as 
the company could not have taken up its own shares ; for 
“no agent in the course of his agency can be allowed to make 
any profit without the knowledge of his principal ; the rule 
is an inflexible rule and must be applied inexorably by this 
court, which is not entitled ... to receive evidence or 
suggestion or argument as to whether the principal did or did 
not suffer any injury in fact, by reason of the dealing of the 
agent.” 

This inflexible rule then involves simply the application to 
the particular set of facts of a purely objective test—have the 
directors while acting as such made a profit ? The absence of 
fraud, the presence of bona fides are irrelevant to the existence 
of this liability to account ; nor need the company establish 
that it was the duty of the profiteer to obtain the profit for 
the company or (as we have seen) that it has suffered a loss 
through the action of the directors. The liability to account 
arises from the fact of the profit having been made, and the 
honesty, good intention and moral innocence of the directors 
are beside the point. This is well illustrated by the decision 
in Regal (Hastings), Ltd. v. Gulliver, supra. There the 
company owned a cinema and was anxious to acquire two 
other cinemas ; for this purpose a subsidiary company was 
formed with a capital of £5,000 in {1 shares. The subsidiary 
company was offered a lease of the two cinemas, but the 
landlord required a guarantee of the rent by the directors 
unless the share capital of the subsidiary company was all 
issued and fully paid. The directors were unwilling to give 
the guarantee and the parent company was not in a position 
to take and pay for all the 5,000 shares in the subsidiary. 
Accordingly, at what was, in effect, a joint board meeting 
of both parent and subsidiary company, it was arranged that 
the parent company should be allotted 2,000 of the 5,000 
shares and the balance should be subscribed for by the 
directors in equal proportions ; and this was done. Shortly 
afterwards all the shares in the subsidiary company were 
sold at a profit ; and the profit resulting to the directors was 
now claimed by the parent company. In the Court of Appeal 
the view was taken that in order to succeed the plaintiff 
company had to establish that there was a duty on the 
directors to obtain the shares for the company ; that there 
was no such duty, nor was there any mala fides; and the 
directors were held not accountable. This decision was 
reversed in the House of Lords, where it was emphasised that 
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the question was not one of the good or bad faith of the 
directors or whether they had acted in breach of their duty or 
whether they had done anything wrong. “ The sole ground 
on which it was sought to render them accountable was that, 
being directors of the plaintiff company and therefore in a 
fiduciary relation to it, they entered in the course of their 
management into a transaction in which they utilised the 
position and knowledge possessed by them in virtue of their 
office as directors and that the transaction resulted in a profit 
to themselves. The point was not whether the directors had 
a duty to acquire the shares in question for the company and 
failed in that duty. They had no such duty Thev 
entered into the transaction lawfully, in good faith and, 
indeed, avowedly in the interests of the company. However, 
that does not absolve them from accountability for any profit 
which they made, if it was by reason and in virtue of their 
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fiduciary office as directors that they entered into thx 
transaction.” 

The equitable rule invoked in such cases is, of course 
much older than and applies to many besides directors of 
limited companies ; and because of this, it is not always 
present to one’s mind in considering the desirability of a pro 
posed course of action by directors. Such action may be from 
every point of view for the company’s benefit, the directors 
acting in complete good faith with no idea of making an 
sort of profit ; nevertheless, if a profit does come about the, 
may well be accountable therefor to the company. If the 
possibility that this may happen is realised, the position of 
the directors in regard to any such profit can be provided for 
and authority to retain the profit given, by a resolution of thi 
company in general meeting (cf. North-West Transportati 
Co., Ltd. v. Beatty, 12 App. Cas. 589). 


A CONVEYANCER’S DIARY 


CONSTRUCTION OF 


\1 the present time there are many large houses, particularly 
in the outskirts of London, which will never again be possible 
residences for a single family. The owners of such premises 
have therefore to consider whether they can be put to some 
use. Often the contemplated use is as a hospital, a nursing 
home, or an institution of one kind or another. On other 
occasions the proposals involve the conversion of the house 
into dwelling-houses for more than one family. One frequently 
gets questions whether restrictive covenants affecting houses 
of this kind would prevent such use being made of them. In 
a great many cases there is a covenant against use for a 
‘“ business.’”” Such covenant precludes almost, if not quite, 
every form of activity except private residence, as was pointed 
out by Lindley, L.J., in Rolls v. Miller, 27 Ch. D. 71, at p. 88. 
‘* When we look into the dictionaries as to the meaning of the 
word ‘ business,’ I do not think they throw much light upon 
it. The word means almost anything which is an occupation, 
as distinguished from a anything which is an 
occupation or duty which requires attention is business.” In 
some of the cases which arise, no doubt, the suggestion is that 
the house might be used for office accommodation. Such use 
, of course, clearly use for “‘ business,’’ but it is manifestly 
much less offensive to the neighbouring residents than use for 
industrial purposes would be. Unfortunately, however, the 
covenants seldom, if ever, make the distinction between 
business purposes at large and such business purposes as are 
industrial, and therefore such a change of use is not possible 
within the limits of the covenant. A hospital is, of course, a 
business and so is a nursing home. There is, indeed, Irish 
authority for the proposition that a nursing home situated in 
a residential neighbourhood of Dublin was not merely a 
‘business,’ but an “offensive business’’ (Pembroke v. 
Warren (1896 1 Ir. R. 77). 1 doubt whether it follows that 
well-conducted nursing homes in all circumstances are 
‘ offensive ’’; much must depend on the neighbourhood. 
Sometimes the covenant against use for business purposes 
contains an express exception in favour of the carrying on of 
a ‘“‘ profession.’’ This word is extremely difficult to construe. 
It may be remembered that in the nineteenth century it bore 
a distinctly restricted meaning; the Lord Chancellor in 
Tolanthe spoke of himself as confronted with a_ choice 
between the professions of the bar, the army, the navy, the 
church and the stage. In the present century the standard 
is perhaps not so stringent. Thus, for example, in Inland 
Revenue Commissioners v. Maxse {1919} 1 K.B. 647, a journalist 
was held to be carrying on a profession for the purpose of the 
excess profits duty which was payable at that time. In the 
Act imposing that duty there was an exception in favour of 
professions, that word not being further defined. It is very 
difficult to say how widely the line would now be drawn if the 
matter were tested; “it is a commonplace that the word 
cannot be exhaustively defined” (see per Rowlatt, J., in 
Cecilv.C.1.R., 36 T.L.R. 164). In Esplen and Swainston, Ltd. 
v. C.I.R. [1919] 2 K.B. 731, it was held that a body corporate 


pleasure 


1S 


RESTRICTIVE COVENANTS 


is incapable of carrying on a profession, and | think that 
follows that an unincorporated body of persons, such as thu 
committee of management of a hospital, are also incapable of 
carrying on a profession. Thus a hospital would continue to 
infringe a covenant against user for business, even if ther 
were an exception in favour of professional activities. 

In other cases the covenant prohibits use otherwise than as 
residence '’ or otherwise than “for private 
residence.”’ These two exceptions must be carefully disti: 
guished. If use is permitted only as “a private residence 
it is an infringement of the covenant to put up a block of 
flats or to convert a house into more than one dwelling. Thus 
in Rogers v. Hosegood (1900, 2 Ch. 388, where a covenant 
provided that only one dwelling-house should be erected on a 
certain Farwell, J., held that a block of flats would 
infringe the covenant, since it was impossible to distinguish 
terrace of adjoining houses and a “ pile” of 
On the other hand, if what is prohibited is uss 


a private 


site, 


between a 


residences. 


otherwise than for “ private residence,”” the maintenance 
of a block of flats would not infringe the covenants 
since what occurs in a block of flats is that a number of 


families or persons use it for private residence. This may 
seem to be a fine distinction, but it is a well-established and 
important one. A fortiori, an activity which amounts to a 
business is an infringement of both the covenant against user 
for private residence and that against user for a_ private 
residence, even though the conduct of the business involves 
persons residing on the premises. For example, in Hobson v. 
Tulloch 1898) 1 Ch. 424, the maintenance of a boarding-hous 
for school-mistresses and pupils, as part of a school which was 
itself situated half a mile away, infringed the covenant against 
user for private residence only. The same was true of a doctor 
who had patients under her care in a similarly restricted 
house: Kelly v. Barrett |1924, 2 Ch. 379; and of course in 
Wilkinson v. Rogers, 12 W.R. 119, an office for taking orders 
for coal was not a “ private dwelling-house,”” although no 
coal was actually kept oh the premises. 

Conversion of a large house for the purposes of something 
more useful will almost certainly involve alterations 
Covenants are frequently found which prohibit “ alteration 
of buildings. Such a covenant is broken by the making of 
any more or less permanent alteration. For example, in 
Sharp v. Harrison {1922} 1 Ch. 502, the opening of a window 
in a wall formerly blank was held to be an alteration for this 
purpose. The same may well be true of the opening of 
doorways in a party wall or the making of new partition walls 
the premises. If the covenant prohibits not merely 
‘“ making of any alteration in the external 
appearance of the premises,’’ something less than a permanent 
alteration may well infringe it. For example, in Heard v. 
Stuart, 24 T.L.R. 104, it was actually held that such a 
covenant was infringed by the letting of one wall of the 
premises to a billposting company who put bills on it. 


inside 
alteration but the 
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The most difficult kind of covenant to keep appears to be 
that which prohibits the user of the premises for any purpose 
which “ in the judgment and opinion of the covenantee or his 
successors in title might be or grow to the injury or annoyance 
of the covenantee or his successors in title.”” In a covenant 
affecting freeholds a provision which prohibits use believed 
by the covenantee to be to the annoyance of the ‘‘ neighbour- 
hood" is bad because such a covenant does not protect only 
the land of the covenantee. It is, of course, different in the 
case Of leasehold covenants. But even with freehold covenants 
it is always open to the covenantee to make his own judgment 
as to nuisance or annoyance the binding consideration. Thus 
in Zetland v. Driver (1939) Ch. 1, there was such a covenant 
as this, and the covenantee swore that he had addressed his 
mind to the activities of the covenantor, who kept a shop for 
the sale of fried fish, and that in his judgment that activity 
amounted to a nuisance. The activity having been continued 
after that judgment was formed and notified to the covenantor, 
the covenantee was granted an injunction. The court is 
particular to see that the necessary judgment is actually 
formed ; thus, in Zetland v. Driver itself it was found that 


LANDLORD AND TENANT 


DEFINING “ DWELLING-HOUSE ” AND “STANDARD REN 


RENT CONTROL : 


[HERE is no definition of “ dwelling-house ’’ in any of the 
statutes concerned with rent control, and it may well be that 
n attempt to supply one would have afforded one further 
instance of obscurum per obscurius. In the early days we had 
the dominant purpose versus dominant user problem, settled 
after some conflict by Epsom Grand Stand Association, Ltd. 
v. Clarke (1919), 63 Sox. J. 642 (C.A.), and Bagrett v. Hardy 
Bros. (Alnwick), Ltd. [1925| 2 K.B. 220 (C.A.). The result, 
as expressed by Scrutton, L.J., is “‘ The important matter is 
the rights under the lease, not the de facto user.’’ More 
recently, the effect of sharing “ vital living accommodation ’ 
was gone into in Neale v. Del Soto {1945} 1 K.B. 144 (C.A.), 
and cases applying and distinguishing that authority (see 
89 SoL. J. 265, 323); but it is still difficult to say whether 
the original decision was based on the view that there was no 
tenancy or the view that what was let was no dwelling-house. 
Now, Macmillan & Co., Ltd. v. Rees (1946), 62 T.L.R. 331, 
has revived memories of the earlier conflict. 

These are the relevant facts: In March, 1938, a small 
‘ suite ’’—two rooms, one with some cooking equipment, plus 
a bathroom and lavatory——was let by an agreement under 
which the tenant covenanted not to use the said suite for any 
other purpose than as offices for the tenant’s business of 
travel and buying service. The clause concerned concluded, 
however, with “the tenant and Mrs. Mittler may, however, 
sleep upon the premises should they so require.’’ The rent 
reserved was £100 a year. During the first four months of 
the term the lady in question, a partner of the lessee, did 
sleep and have meals in the suite. In July, 1940, the same 
premises (perhaps, I should say, in view of one point taken 
in the proceedings, physically the same premises) were let to 
the defendant in the action at 30s. a week, as a dwelling- 
house. In June, 1945, the landlords gave notice to quit and 
sought to increase the rent to the equivalent of £100 a year. 
The question raised was whether the latter figure was or was 
not the standard rent, i.e., “‘ the rent at which the dwelling- 
house was let on Ist September, 1939.” 

The plaintiffs put their case in three ways: the 1938 lease 
was a lease of the premises for business purposes only ; if 
there were no such restriction, the amount of user as a 
residence was not such as to make the letting a letting as a 
dwelling-house ; and at all events, after the first four months, 
that user ceased and the identity of the premises thereupon 
changed. 

The judgment of the Court of Appeal, delivered by 
Evershed, J., rejected the view that the permission to sleep 
meant that user as a dwelling-house was contemplated by the 
1938 lease, and as the actual user had not exceeded the bounds 
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the covenantee had not addressed his mind to that part of 
the covenantor’s activities which consisted of selling, with the 
fried fish, chips. The Court of Appeal discharged that part of 
the injunction which was directed to prohibiting the sale of 
substances other than fried fish. But if the opinion has 
actually been formed, the court will give effect to it. The 
person forming it is not acting in any judicial capacity ; he is 
not bound to give to the person whose activities are being 
considered any opportunity of being heard; and he need 
consider nothing but his own wishes and convenience 

In most cases where a large dwelling-house is affected by 
covenants, it will therefore be found that the covenants, if 
enforceable, would make it difficult to change the user. 
Sometimes, of course, they are not so widely drawn, but in 
most cases the only way to change the user is to get rid of 
the covenants, preferably by obtaining an order of the court 
under s. 84 (2) of the Law of Property Act, declaring that the 
covenants are unenforceable, or, if that fails, or is likely to 
fail, taking the matter to the arbitrator, under s. 84 (1), with 
a view to the variation or modification of the covenants on 
the ground that they have become obsolete. 


NOTEBOOK 


of the permission given, the lease did not effect a letting as a 
dwelling-house. If this implies that if the user had exceeded 
those bounds, the statement would not be reconcilable with 
the passage from Scrutton, L.J.’s judgment in Barrett v. Hardy 
Bros. (Alnwick), Ltd., cited earlier in this article, and would 
conflict with the authority of Williams v. Perry (1924) 1 K.B. 
936 (wrongful act cannot make premises a dwelling-house) 

On the second point, the decision was that sleeping and 
eating did not in fact necessarily make premises a dwelling 
house. It was agreed that sleeping had a “ residential 
character,” and so had eating, but reference was made to the 
experiences of great numbers of Englishmen during the last 
six years which provided instances of sleeping and eating on 
premises which could not be described as dwelling-houses. 
The example is convincing if far fetched, and no doubt it is 
immaterial that Mrs. Mittler probably slept better than the 
persons visualised. 

The third point was left undecided, as it had been left in 
Haskins v. Lewis [1931| 2 K.B. 1 (C.A.). It was held in that 
case that the acts of a tenant (not infringing the terms of his 
lease) could alter the status of premises so as to cause pro 
tection to cease, and suggested that the status of protected 
premises might be regained if the old user were resumed. 
But the court did not examine the validity of the latter point, 
and in the present case it was, in view of the decision on other 
grounds, to say whether the limiting of user to business 
purposes after the first four months had made the premises 
unidentifiable with those let March, 1938. 

So much for the report. But there is one arguable question 
which appears to have been left unargued, namely, whether, 
even if the 1938 letting was not a letting as a dwelling-house, 
the rent then reserved was necessarily to be disregarded for 
the purpose of determining the standard rent. Whether this 
was raised it is difficult to say: the report to which I have 
referred makes no mention of the possibility ; that in | 1946] 
W.N. 88 hints darkly that the appeal dealt with other matters 
than the effect of the lease and user, for it opens with “‘ This 
appeal, so far as it calls for a report, raised the question 
whether premises . had been let before Ist September, 


1939, as a dwelling-house within the meaning of " but 
also reports Evershed, J., as saying that that was the sole 


question in the action. 

In view of the number of cases in which similar changes 
have occurred, it is worth examining the proposition that the 
rent at which property is let otherwise than as a dwelling 
house can never determine its standard rent when it is so let. 

Support can be found for this proposition in (i) the words 
of s. 12 (1) (a) of the Increase of Rent, etc., Act, 1920: “ the 
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expression ‘standard rent’ means the rent at which the 
dwelling-house was let on . . . ”’ and in (ii) Signy v. Abbey 
National Building Society {1944} K.B. 454 (C.A.). 

But the word “ dwelling-house”’ in the interpretation 
clause is, it may be answered, merely descriptive of the 
subject-matter with which that part of the enactment is 
concerned, and does not imply that the dwelling-house of 
which the standard rent is now to be fixed must have been 
let as such at the relevant time. It may be remembered that 
there is authority for saying that for the kindred purpose of 
apportionment the status of the comprising property is 
immaterial, e.g., in Woodhead v. Putnam [1923)\ 1 K.B. 252 
(‘‘ it is not necessary that the property in which the applicant’s 
dwelling-house is comprised should itself be a dwelling-house ”’ 
Salter, J.). 

As to Signy v. Abbey National Building Society, in which it 
was held that the rent previously reserved under a furnished 
letting was to be ignored, admittedly the headnote says: 
“as s. 12 (2), proviso (i), makes the Rent Restrictions Acts 


TO-DAY AND 


May 20.—On 20th May, 1596, the Judges issued rules for the 
Inns of Court. (1) None was to be admitted to an Inn of Court 
till he might have a chamber there. Meanwhile he was to be in 
some Inn of Chancery. (2) None was to be called to the Bar till 
he was of “‘ seven years continuance,”’ having kept his exercises 
in his Inn of Court and Inn of Chancery. (3) Only four barristers 
were to be called each year in any Inn of Court. (4) The students 
called were to be those “ fittest for their learning and honest 
conversation and well given.’’ (5) The Readers were to ‘“‘ be 
chosen for their learning, for their duly keeping of the exercises 
of the House, for their honest behaviour and good disposition 
and such as for their experience and practice be able to serve the 
commonweal.”’ (6) The Reader was to continue his reading for 
three weeks and to read at least thrice a week. (7) He was to 
‘call few to his table and they to be Ancients that attend his 
reading, and only on the Sunday strangers and of them but few 
and that excess of diet be not used.’’ (8) He was to have not 
more than eight serving men. (9) He was to “ be assisted by 
such Benchers, utter-barristers and vacationers as ought by 
the orders of the House to attend him.’’ (10) Double readings 
were to be strictly observed. (11) Benchers were to be chosen 
‘ for their learning, practice and good and honest conversation.”’ 
Calls to the bench were to be sparing “in respect of the great 
multitude that be already.” 


May 21.—On 21st May, 1574, Thomas Snagge was elected 
Reader of Gray’s Inn. He was in Ireland as Attorney-General 
from 1577 to 1580. On returning he was made Treasurer of his 
Inn. In the same year he became a serjeant. In 1588 he was 
returned to Parliament for Bedford and chosen Speaker. He 
died in 1592. In nominating him Attorney-General, the Queen 
wrote of his “‘ learning and judgment in the law wherein he has 
been in long practice.’’ Walsingham described him as ‘‘ a man 
so well chosen both for judgment and bold spirit as hardly 
all the Houses of Court could yield his like.” 


May 22.—In a letter dated 22nd May, 1828, the future Lord 
Campbell announced his appointment to a commission to inquire 
into the law of real property and suggest improvements. ‘‘ I am 
the only common lawyer selected, and I am put at the head of a 
commission which excites a good deal of interest in Parliament 
and with the public.”’ 


May 23.—In May, 1831, Campbell, just elected for Stafford, 
was concerned to promote legislation against electoral bribery, 
but, in a letter dated 23rd May, he related how he had asked 
Lord Chancellor Brougham not to mention him publicly as 
connected with it, lest it might ruin him in his constituency, 
which was little affected by the general project of Parliamentary 
reform then being agitated. Brougham said that Lord John 
Russell “‘ could not undertake it, there being so much law in it,”’ 
and so Denman, the Attorney-General, must be announced as the 
author. Campbell added: ‘‘ I must make my election between 
any eclat and advantage there might be in bringing in the Bill, 
and the odium I should incur with my constituents.” 


May 24.—On 24th May, 1803, Campbell, then a student, wrote 
to his father: ‘‘ I must now think of a special pleader who is to 
receive my 100 guineas for allowing me to copy his precedents. 
Though the knowledge I acquire from him may be a little high- 
priced, the money will be well spent.” 
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inapplicable to a furnished house, the ‘ standard rent ’ defined 
in s. 12 (1) (a) was the rent at which the dwelling-house 
was first let unfurnished,” and it would be nearly a quibble 
to contend that the circumstance that there was no express 
exclusion made any difference. But, with respect to the 
learned reporter and sympathy with him as headnote-writer 
I submit that the “as”’ is not borne out by the judgment 
The ratio decidendi was not, in my submission, the inapplica- 
bility of the Acts to the former letting, but: “‘ a letting of a 
dwelling-house completely furnished is a letting of something 
more than the dwelling-house ’’ and “ we can find no justification 
for reading the section as if the words ‘ whether furnished or 
unfurnished ’ ’’—not, it will be observed, the words ‘‘ whethet 
controlled or uncontrolled ’’—‘‘ are to be implied.” The key 
to the meaning of s. 12, it was also said in the judgment, was 
to be found when its object was considered ; if effect is given 
to that observation, there is, I suggest, no reason why {100 
should not have been held to be the standard rent of the suit: 
of rooms dealt with in Macmillan & Co., Ltd. v. Rees. 


YESTERDAY 


May 25.—On 25th May, 1582, the Gray’s Inn Benchers ordered 
that every member in commons or lying in the House should 
attend the lecture in the Chapel every Sunday and receive 
Communion in the Chapel once a term. As regards the latter 
obligation, the first default involved a fine of 40d., the second 
being put out of commons, the third loss of chambers, and the 
fourth expulsion from the Society. Non-attendance at the 
lecture involved a fine of 12d 

May 26.—On 26th May, 1554 
were called to the Grand Company of 
Readers were chosen. 


thirty members of Gray’s Inn 
Ancients, from which 


THE CALAS CasE 

rhe end of the “* hanging boy ’’ case at the Liverpool Assizes 
recalls another and more famous “ hanging boy ’’ case at Toulouse 
in 1761. Within the space of a hundred years it inspired no less 
than ninety works in French, fifteen in German, twelve in Dutch 
and nine in English, and since then there have been many more 
including one by Lord Maugham, who was so fascinated by the 
problem that he says: ‘‘ I kept a piece of string in my pocket 
and practised with a pencil, in spare moments, the method b 
which a man might most easily hang himself or be hanged with 
the aid of a short cord, a piece of wood and a folding doo 
Innocent persons of ability have been diverted from a lawful 
after-dinner occupation to discuss, sometimes with demonstra- 
tions, the unlawful business of hanging.’’ The case was that of 
Jean Calas, condemned to death and broken on the wheel for th« 
murder of his eldest son Marc Antoine. At about half-past nin 
on the evening of 13th October the young man had been found 
dead in the shop where his father carried on a fairly prosperous 
business in printed cotton cloths and other fabrics. There had 
been an outcry in the house, but the evidence as to this wa 
conflicting. The police surgeons who examined the body thre: 
hours later certified that it was still a little warm, that there 
was no wound, that there was a livid mark on the neck about 
half an inch in thickness, that phlegm and saliva were coming 
from the nose and mouth, that the face was livid, and that the: 
came to the conclusion that the deceased had been hanged while 
alive, by himself or by others, with a double cord. The fathe: 
the mother, a brother, the maid and a guest who had dined at 
the house that evening were all arrested. The prisoners stated 
that the deceased had been found hanging by a cord, the uppet 
end of which was tied to a strong box-wood stick, used for tight 
packing rolls of material, and that this was resting on the top of 
the two leaves of a partly open double door. The stick was 
about 3 feet 6 inches long, the door just over 7 feet high. The 
problem which faced the authorities was: Had the young man 
killed himself or had he died by his father’s hand ? 


DEEP MysTrEeERY 

The crucial fact in the case was that the Calas family wet 
Protestants at a time when the French law discriminated harshl\ 
against their faith, placing them in much the same disadvan 
tageous position in which contemporary Catholics were placed b 
English law. There was some evidence that Marc Antoine was 
contemplating a change of religion, and this was suggested as a 
motive for which his father was likely to have killed him. Jean 
Calas was condemned and executed, but soon afterwards Voltaire 
took up the case and by a campaign of very effective propaganda 
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succeeded in obtaining within three years a reversal of the 


verdict. According to Lord Maugham, his activities were 
‘energetic, widespread, persistent and, it must be said, 


unscrupulous, Voltaire did not hesitate to colour or distort the 
facts in favour of Jean Calas and to suppress those which were 
difficult to deal with.’’ Accordingly a well-established legend 
took root that an obviously innocent man had been done to 


COUNTY COURT LETTER 
The Weight of Hay 

In Davies v. Eliasoff, at Aberystwyth County Court, the 
original claim was for £47 &s. 6d. as the price of goods sold. The 
plaintiff was a farmer, and his case was that 446 2s. 3d. was due 
for 5 tons 5 cwts. of hay. The defendant, since the issue of the 
plaint, had paid 435, leaving £11 2s. 3d. still owing. The hay 
was sold in May, 1945, and the plaintiff, at defendant’s request, 
employed a carrier. Owing to the wet condition of the road, 
the lorry could not take the second load as far as the defendant's 
farm. On the instructions of the defendant’s bailiff, the hay was 
therefore put into a field. The defendant, on discovering this, 
was annoved and ordered his bailiff not to allow any more 
deliveries without the hay being weighed. The defendant’s case 
was that the lorry could not carry 2 tons per load as alleged. 
rhe limit of its capacity was 35 cwts., and the defendant had 
stipulated that the hay should be weighed at the railway station 
near his farm. His Honour Judge Temple Morris, K.C., gave 
judgment for the defendant, with costs. 


Payment in Advance for Goods 
In Cavender v. Evans, at Cambridge County Court, the claim was 
for £123 13s. 6d., or the return of money paid, damages for 
breach of contract, and the return of goods or their value. The 
defendant denied lability and counter-claimed 47. The plaintift 
was a Government contractor and his case was that he had made 
an advance payment of 4110 to facilitate the manufacture of 
bobbins, lever arms and press tools by the defendant. The 
defendant was a master engineer and machinist, but he was 
short of capital, which the plaintiff had accordingly supplied. 
Nevertheless the goods, although urgently required, had not 
been delivered and the consideration for the payment had failed. 
lhe defends nt’s case was that the plaintiff, being unable to fulfil 
the contract himself, was desirous of sub-contracting, but was 
prohibited from doing so by his contract. The plaintiff therefore 
proposed to incorporate the defendant’s business in his own, and 
suggested that the name of the plaintiff's firm be put up over the 
defendant’s doorway. The defendant refused to do this, but he 
moved some of his machinery from his own premises to the 
plaintift’s premises. The machinery was on loan to the plaintiff, 
whose claim to have paid for it was denied. His Honour Judge 
Lawson Campbell held that the machinery was moved to the 
plaintiff's premises for the defendant's benefit. Judgment was 
given for the plaintiff for 492 13s. 5d., with costs on Scale C. 
The counter-claim was dismissed. 
Wife’s Claim to Piano 
In Price v. Price, at Lampeter County Court, the claim was by 
a wife for the delivery of a piano, a piano stool and carpets, or 
£100, their value. The husband counter-claimed £30, being his 
contribution to the cost of the piano; 410 the value of half a 
pig; £10 the value of two carpets; and £25 removed from the 
matrimonial] home. The wife’s case was that she was married 
in 1913, and in 1943 she had to leave her husband owing to his 
cruelty. She had bought the piano with her own money. Her 
bank book showed that she had enough money to do so, and 
there was no record of any contribution of £30 by her husband. 
When the wife left the home she took a small carpet only and 
20 Ibs. of bacon. The piano was required for her son to have 
lessons, but her husband demanded £30 as the price of his share. 
He did not offer £30 in order to keep the piano. The husband's 
case was that the piano was for use in the matrimonial home and 
was joint property, to which he had contributed 4/30. He 
offered it to his wife for £30 or else he would pay £30 to keep it. 
The husband denied the alleged cruelty. His Honour Judge 
lemple Morris, K.C., gave judgment for the wife for the return 
of the piano, piano stool and carpets, or /63, their value, and 
10s. damages for detention, with costs on Scale C. The counter- 
claim was dismissed, with costs 
Decisions under the Workmen’s Compensation Acts 
Paralysis Agitans 

In Wells v. Vickers-Avmstrong, Ltd., at Bournemouth County 
Court, the case for the applicant was that on 29th May, 1942, 
he was testing a component part of a torpedo with a 1,000 Ib. 
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death deliberately by a bigoted tribunal. The vast literature of 
controversy which had emerged from the case sufficiently estab 
lishes that there was nothing obvious about the case at all, 
though Lord Maugham ’s personal conclusion is that a miscarriag 
of justice did in fact occur as a result of the accused having based 
his defence on an untruth. The improbabilities of either theory 
leave ample room for doubt. 


pressure, when the torpedo bolt shot out and hit him above the 
right eve. After nine weeks in hospital, the applicant resumed 
work. Nevertheless he had ever since been subject to black 
outs, insomnia and nervousness, The accident preyed on his 
mind night and day, and, although he was paid more than his 
pre-accident wages, he did not earn them. Often the applicant 
collapsed at his job, and this was not due to a domestic trouble, 
which was admittedly a source of worry. The evidence of three 
doctors was that the applicant was unfit to work, owing to 
paralysis agitans. The symptons were tremors of the right arm 
and loss of movement, and these were consistent with a blow from 
a bolt. The respondent’s case was that the applicant had only 
once collapsed at work. The increase in wages was due to the 
fact that the job was worth more. Their medical evidence was 
that the fits could be of an epilectic nature. Diagnosis from the 
two symptons mentioned was not absolutely reliable. His 
Honour Judge Cave, Ix.C., made an award on the basis of total 
incapacity, with costs. 
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1946. pp. iv and (with Index) 83. London: Butterworth 
and Co. (Publishers), Ltd. 7s. 6d. net. 
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NOTES OF CASES 


COURT OF APPEAL 
Greenhalgh v. Arderne Cinemas, Ltd. and Mallard 
Lord Greene, M.R., Morton and Somervell, L.JJ. 
22nd March, 1946 
Companies—Private company—Ordinary share capital divided 
into 10s. and 2s. shaves—Resolution passed to subdivide 10s. 
shaves into 2s. shaves—Holders of 2s. shaves do not consent to 
subdivision—Whether effect of vesolution to “vary” rights 

attached to the 2s. shares—-Companies Act, 1929 (19 & 20 Geo. 5, 

c. 23), Sched. I, Table A, art. 3. 

Appeal from Vaisey, J. (90 Sor. J. 43). 

The defendant company, a private company incorporated in 
1936, had a nominal share capital of £26,000, divided into 21,000 
preference shares and 31,000 ordinary shares, all at 10s. each. 
In March, 1941, 4,705 of the ordinary shares were unissued. The 
company was then in financial difficulties and the plaintiff 
advanced to the company £11,000 upon the terms that debentures 
should be issued to the plaintiff to secure that sum, and that the 
unissued ordinary shares should be subdivided into 2s. shares. 
These shares, called the 1941 2s. ordinary shares, were to be 
allotted as to 19,213 to the plaintiff and as to the remaining 
4,312 shares to 0, M and H, who were directors of the company. 
There was a collateral agreement by which QO, M and H agreed 
to vote with and support the plaintiff. At an extraordinary 
general meeting of the company the issue of the 1941 2s. ordinary 
shares was sanctioned and the shares issued. The result of this 
issue was to give to the plaintiff, by virtue of his own share- 
holding and the collateral agreement, control of 35,275 votes, 
giving him a majority of over 20,000. ©, M and H then sought 
to repudiate their obligation to vote, as the plaintiff might 
direct, and Morton, J., in an action brought by the plaintiff, 
held that they were bound by the collateral agreement. There- 
upon, Q, M and H transferred their shares to third persons. 
In a second action brought by the plaintiff, Greenhalgh v. Mallard 
[1943] 2 All E.R. 234, the Court of Appeal held, affirming Uthwatt, 
J., that the transferees of those shares were not bound by the 
terms of the collateral agreement. At an extraordinary general 
meeting of the company held on the 12th March, 1943, called 
pursuant to the requisition of M, the second defendant, a resolution 
was passed that the 10s. ordinary shares should Le subdivided 
into 2s. shares so as to form one class with the 1941 2s. shares. 
The result of this subdivision was that the votes of the holders 
of the 1941 2s. ordinary shares were swamped by the votes carried 
by the 1943 2s. shares. The plaintiff in this action sought a 
declaration that the resolution of the 12th March, 1943, was 
void. The Companies Act, 1929, Sched. I, Table A, provides 
by reg.3 : ‘‘ Ifat any time the share capital is divided into different 
classes of shares, the rights attached to any class (unless otherwise 
provided by the terms of issue of the shares of that class) may 
be varied with the consent in writing of the holders of three- 
fourths of the issued shares of that class, or with the sanction 
of an extraordinary resolution passed at a separate general 
meeting of the holders of the shares of the class.’”’ Vaisey, J., 
dismissed the action, the plaintiff appealed. 

Lorp GREENE, M.R., said that the plaintiff’s case was put on 
two grounds ; first, it was said that in the original agreement a 
term was to be implied as a result of which the company would 
be precluded from acting in any way which would interfere with 
the plaintiff's voting control. He (Lord Greene) was not convinced 
that any such clause could be implied. The second argument 
was more technical. The articles of association of the company 
incorporated reg. 3 of Table A. It was said that the effect of the 
resolution subdividing the 10s. shares was to vary the rights 
attached to the 2s. shares, and that, as neither the consent in 
writing of the holders of three-fourths of the 2s. shares, nor the 
sanction of an extraordinary resolution had been obtained, the 
resolution of the company, which purported to divide the 10s. 
shares, was not effective. Any right in the holders of the 2s. 
shares to veto the conferring on the existing 10s. shareholders 
by the method of subdivision of an aggregate voting power 
greater than that which they have possessed in the past could 
only arise by implication. It was not expressly conferred. 
He could not find any justification for reading into reg. 3 any 
implied right of that kind. Regulation 3 was merely one clause 
in the constitution of the company. In the constitution there 
was express power to subdivide shares. It was necessary to read 
that power to subdivide shares as cut down by the implied right 
in reg. 3. As a matter of construction he could not do that. 
A person who took one of the original 2s. shares did so on the 
footing that the company by its constitution had power to 
subdivide its 10s. shares. The appeal must be dismissed. 
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Morton and SOMERVELL, L.JJ., agreed in dismissing the 
appeal, 

CounsEL: Upjohn, K.C., and /. J. Lindner; Valentin 


Holmes, K.C., and Pennycutck G. Russell Vick, K.C., and 
H.O. Danckwerts. 
Soticitors: S. A. Bailey & Co. ; Pritchard, Englefield & Co., 
for Field, Cunningham « Co., Manchester. 
Reported by Miss B. A. BickneLt, Barrister-at-Law.] 


CHANCERY DIVISION 
Guinness, Mahon & Co. v. Naamlooze Vennootschap 
Handel Maatschappij Wokar 
Wynn-Parry, J]. 9th April, 1946 
l:inergency legislation—Company in liquidation—A pplication 
leave to enforce security—Whether ‘a proceeding against the 
company Companies Act, 1929 (19 & 20 Geo. 5, c. 23), s.177 
Courts (emergency Powers) Act, 1943 (6 & 7 Geo. 6, c. 19 
1 (2) (a). 

Adjourned summons. 

By this application under the Courts (Emergency Powers) Act 
1943, s. 1 (2) (a), the applicants asked fordeave to exercise such 
remedies which might be available to them over a fund charged 
in 1937 in their favour which belonged to the respondent company. 
\n order had been made for the compulsory winding-up of the 
respondents in 1945 and the liquidator objected to the application 
under the 1943 Act on the ground that it was “a proceeding 
against the company ”’ within s. 177 of the Companies Act, 1929 
and the leave of the court under that section was required. 
Section 177 provides that : ‘‘ When a winding-up order has been 
made, no proceeding shall be commenced against the 
company except with the leave of the court... ”’ 

Wynn-Parry, J., said that an application under the Courts 
(Emergency Powers) Act, 1943, although “a proceeding,’ was 
not “a proceeding against the company ”’ within s. 177. The 
present application being purely for leave under the Act of 1943 
was properly made in the Chancery Division. Where the applica 
tion was. for leave to exercise a remedy which was not one 
requiring for its exercise the leave of the Companies’ Court in a 
winding-up, it was correct to apply in the Chancery Division 
If the remedy was one requiring the leave of the Companies Court 
in winding-up before its exercise, it was convenient that both 
questions of leave under the Act of 1943 and the Companies Act 
1929, should be dealt with in one application in the Companies 


Court. He would grant the relief sought. 

CouNSEL : Charles Russell ; ]. G. Strangman 

SoLicitors : Linklaters Paines; J]. G. Bosman, Robinsoi 
and Cr 


[Reported by Miss B. A. Bicknet, Bartister-at-Law.] 


In ve Chatterton’s Settlement; Fox v. Powell 
Wynn-Parry, J. 11th April, 1946 
Power of appointment—Revocable exercise of power——Release of 
power to intent that fund should go in default of appointment 

Prioy appointment revoked. 

Adjourned summons. 

Under a settlement dated the ¥th August, 1902, made on her 
second marriage, the wife had power, in the events which 
happened, on the death of herself and her husband, to appoint 
by deed or will the sum of £5,000 in favour of her three daughters 
by her former marriage and, in default of appointment, 
£5,000 was to be divided between the daughters equally. 
wife made an appointment in 1906 which the court held was 
void. By a deed poll dated Ist Aprii, 1913, after reciting th« 
1906 appointment, the wife appointed from and after her decease 
or remarriage £1,000, part of the £5,000, should belong to S, one 
of the three daughters, and that the residue of the £5,000 should 
belong to another of the daughters, D. An express power of 
revocation followed. On 4th February, 1924, the wife executed 
a deed poll of release which provided as follows: she the wife 

hereby releases and for ever discharges the said sum of £5,000 
from the said recited powers to appoint the same to the intent 
that the said sum of 45,000 may be absolutely discharged from 
the said powers of appointment and that she the wife may be 
absolutely precluded from exercising the said powers of appoint- 
ment or any of them and that the said sum of £5,000 may subject 
to her said interest for life or until remarriage devolve upon and 
become vested in her said three daughters in equal shares a 
tenants in common according to the provisions in the marriagt 
settlement contained in default of appointment thereof.’’ This 
deed contained no mention of the earlier appointments. Thé 
wife having died, this summons asked whether the release was 
effectual to revoke the earlier appointment of 1913. 

Wynn-Parry, J., said there was nothing in the authorities to 
prevent him construing the language of the release as it stood. 


the 
TI 





anc 
of 
mic 


ch 
ed 


he 
on 


ng 
Ig 


en 
he 


he 


as 


to 
d. 





May 25, 1946 THE 


ln dn ve Thursby’s Se ilement (1910) 2 Ch. 181, 186, Farwell, L. J., 
made it clear that in order that a power of revocation should be 
exercised there was no need for there to be any express reference 
to the power of revocation in the deed revoked. Reading the 
release as a whole, the inescapable result of the language was to 
revoke the 1913 appointment, in view of the power of revocation 
reserved by that document. He would declare that the 1913 
appointment had been effectually revoked. 

COUNSEL: J. Pennycuick,G. A. Rink, C.L. Fawell, k. B. Stamp. 

Soxicitors: Barfield, Child, Barry, Lucas & Sons : Emmet 


and Co. 
[Reported by Miss B. A. BickKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Wilkie v. London Passenger Transport Board 
Lord Goddard, C.J. 20th March, 1946 
Transport Company—Free-travel passes issued to 
employees—Condition protecting company from liability for 
negligence—-Pass-holder injured in act of boarding omnibus 

Whether condition applicable. 

Action tried by Lord Goddard, C.J. 

rhe plaintiff, an employee in the legal department of the 
London Passenger Transport Board, was the holder of a pass 
which entitled him to free travel on the board’s omnibuses and 
which contained the following condition, among others: “ It 
the pass) is issued on condition that neither the board nor their 
servants are to be liable to the holder or his or her representative 
for loss of life, injury or delay or for any loss of or damage to 
property, however caused ...’’ While the plaintiff was on 
vacation he wished to make a journey on one of the board’s 
omnibuses, and, as he was mounting it at a stopping-place, the 
conductress gave the driver the signal to proceed. The plaintiff, 
having only one foot on the footboard, was unable to get on to 
the omnibus and was thrown into the street as it swerved out 
and injured. He accordingly brought this action. He admitted 
that he intended making use of the pass for a free journey. 
cur. adv. vult.) 

LORD GODDARD, C.J., read a judgment in which, having found 
that the conductress was negligent, he said that the case was 
of importance to a large number of persons in the service of 
the board who had free-travel passes. The condition applied 
to exempt the board from the consequences of negligence : 
Rutter v. Patmer, 66 Sov. J. 576; [1922] 2 K.B. -87, and the 
cases there cited. 


Vegligence 


The plaintiff contended that the condition 
did not apply because, as he had not fully boarded the omnibus 
and had consequently not become legally liable to pay a fare, 
he was not using the pass when the accident happened. Some 
limitation must be placed on the wide terms of the condition : 
it clearly only applied where the pass was being used for the 
purpose for which it had been issued, namely, travel on one of 
the board’s vehicles. In his (his lordship’s) opinion, the plaintiff 
had begun to use the omnibus when the accident happened 
and to use it by virtue of his pass. Had he succeeded in getting 
both feet on to the vehicle, it could not have been said that 
the condition did not apply. There was no reason why it should 
not apply when the plaintiff was in the act of boarding. The 
vehicle was at a recognised stopping-place, and there was an 
invitation to board it which the plaintiff had accepted. The 
board’s breach of duty was in disregarding, by their servant, 
the safety of one whom they had invited to enter their vehicle 
while he was entering. The passes were given as a privilege, 
not as a right, and in no way imposed on the holders. If the 
employees accepted free travel, there was no need to introduce 
subtle refinements for the purpose of nullifying the conditions 
on which the privilege was granted. The condition was not 
rendered void by s. 97 of the Road Traffic Act, 1930, because 
there was here no contract for the conveyance of a passenger 
in a public service vehicle. The pass was issued as a mere 
licence and not as part of a contract of employment. There 
would be judgment for the board. 

COUNSEL: Fox-Andrews, K.C., and Edgedale ; 
and Monier-Williams. 

SoLicitors : William Charles Crocker ; A. H. Grainger. 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
In the Estate of Henry Hornby, deceased 
Wallington, J. 27th March, 1946 
Probate Signature in middle of will—Whether will duly executed. 

Motion. 

\ testator died in April, 1945, leaving an estate of over £24,000, 
and a will, which was in his writing and on one side of a sheet 
of paper. His signature appeared in an oblong space about 
midway down, and the attesting witnesses’ signatures at the 
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bottom of the sheet. The executors sought to have the will 
admitted to probate. A brother of the testator claimed an 
intestacy on the ground that the signature of the testator was not 
at the foot or end of the will, and contended that the case did 
not come within the exceptions set out in s. 1 of the Wills Act 
Amendment Act, 1852. It was also submitted on his behalf 
that, if the part of the will above the testator’s signature was 
admissible to probate, the part below the signature was not. 

WALLINGTON, J., said that the attesting witnesses were deacl 
and there were no means of obtaining any evidence of execution. 
The executors relied on the signature of the testator in the square 
in which he had enclosed it. The word “ signed’’ was in the 
same ink as the body of the will. The testator’s and the 
witnesses’ signatures were written with the same ink, but in a 
differently coloured ink from the body of the will. Having 
regard to the combined effect of s. 9 of the Wills Act, 1837, and 
s. 1 of the Amendment Act of 1852, the court must decide what 
was ‘“‘the end” of the will, and whether the testator intended 
that the will should give effect to his intentions. One could 
only speculate on the testator’s motive for reserving that square 
higher up than some of the dispositive words. [In his (his 
lordship’s) view, he intended to authenticate by his signature 
the whole of the will. It would therefore be admitted to 
probate. 

CounsEL: Victor Williams ; William Latey. 

SOLICITORS: Gregory, Rowcliffe & Co., for Pickering and 
Pickering, Stafford; Gibson & Weldon, for Lloyd «© Leake 
Shifnal, Shropshire. 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law. 


GENERAL MEETING OF THE BAR 

The adjourned general meeting of the Bar was resumed on the 
13th May at the New Hall, Lincoln’s Inn The Attorney-General, 
Sir Hartley Shaweross, K.¢ M.P., took the chair, and expresse¢ 
appreciation of the useful work done by the joint committee of the 
Bar Council and the general body of members in drafting for the 
annual meeting a report embodying a new set of regulations for th 
General Council, to serve as its constitution for the future. He hoped 
that the Council's function would be much enlarged in practice as well 
as on paper. 

On the motion of Mr. H. A. H. Curistit, IX.C., the meeting decided 
by a majority of 99 against 95 that the new constitution should be 
voted upon by a postal ballot of all members of the Bar, instead ot 
by a show of hands at the present meeting. 

Phe draft constitution included a provision giving the Council pow 
to determine what subscriptions should be payable by barristers, and 
on what terms and conditions, and what sanctions should be applied 
to non-subscribers Mr. CuristiE, on behalf of the Chancery Bar 
moved to delete these provisions \t present, he said, the Council 
represented the whole of the Bar and not some association within it 
Po this universal representation it owed its moral force and the financial 
support given to it by the four Inns of Court, who subscribed a yearly 
sum which constituted its total revenue and who would doubtless 
continue to do so as long as it enjoved tts present, position The only 
object of raising funds by a subscription of members could be to render 
the Council independent of the Inns of Court and set it up as a rival 
body. This would merely introduce discord into the government ot 
the profession. Any barristers who wanted an independent association 
were at liberty to form one The power to impose sanctions wa 
wholly illusory and would endanger the authority of the Council 

Mr. W. J. H. Carter, seconding the amendment, declared “it i/fra 
vires of the powers of the Council, an infringement of Magna Cart 
and contrary to public policy as tending to interfere with the freedon 
of Bar practice 

Mr. J. L. GAMGEE asked whether there was any reason to suppo 
that the Inns of Court would stop their subscriptions if the Bar Council 
levied a general subscription. He said that the present revenue wa 
not enough to enable the Council to maintain a staff adequate to thy 
work it would be required to do. 


Mr. DD. N. Pritr, K.C., M.P., chairman of the joint committee, ga 
an account of the reasons why the committee had proposed a subscrip 
tion They had not for one minute intended to form a separate 
association. They had, however, supposed that the meeting require: 


the new Council to do a great deal more than had been done in the 
past, and the Council's officers had told them that if the Council was 
to be able to do anything like what was envisaged, its office premise 
would have to be enlarged at the expense of some rent, and more statt 
would have to be engaged and paid more. This could not be done on 
the present revenue of about £1,400 ; the Inns of Court, suffering from 
their losses in the war, could not possibly be asked to increase thei 
subsidy. The only other possible source of revenue was the pockets o 
individual members of the Bar. Every other profession subscribed t 
the body which represented it The committee had decided not to 
specify any sanctions in the regulation. They had recognised that, a 
every member of the Bar must be entitled to practise and to atten 
the annual meeting, any sanctions imposed must be very modest. They 
could hardly include more than the restraint of non-subseribers from 
being elected to the Council, from proposing candidates, from requis 
tioning a special meeting, from moving motions at a general meetin 
and from receiving notices through the post 
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Sir NoEL Gotpig, K.C., objected to the subscription on behalf of 
the Northern Circuit, the members of which already had to subscribe 
heavily to their Bar mess. : 

Mr. STEPHEN Murray, on the other hand, declared that all th« 
etforts that had been made to carry out the strong wish of the Bat 
for an improved Bar Council would be frustrated if the subscription 
was not allowed. Members of the Bar would take much more interest 
in the Council if they were supporting it 

Mr. J. B. Linpon, K.C., observed that there were some 17,000 
non-practising barristers, whom it was proposed to ask to subscribe 
The revenue would be much more than would be required to pay a 
staff. I’ven if only the 2,000 practitioners paid two guineas a year in 
addition to the revenue from the Inns of Court, the income would be 
more than the committee would be justified in asking. 

Mr. Pritt answered that the committee had not supposed that 
non-practitioners would subscribe, and had not expected subscription 
from by any means all the practitioners 

A member suggested the corollary that possibly only two or three 
hundred barristers would remain fully enfranchised as far as the 
Council was concerned. The meeting rejected the subscription proposal 
by a considerable majority, but it also rejected an attempt by 
Mr. ‘T. M. SHELFORD to prohibit any future general meeting from 
authorising a subscription. 


REPRESENTATION ON COUNCII 

Ihe other major amendment to the draft constitution concerned 
the method of electing the Council. The draft constitution proposed 
that in future every voter should have one vote for each vacancy 
but should not be able to give more than one vote to any candidate, 
and should be obliged to allot at least one-half of his votes 

Mr. CHARLES E. HarMAN, K.C., representing the Chancery Bat 
moved that the provision should be altered to read ‘‘ Every voter 
shall have one vote for each complete number of 2 vacancies to be 
filled. A voter may use all or any of the votes to which he is entitled, 
but not more than 4 votes shall be given to any one candidate.” This 
he said, practically represented the present system rhe new plan 
would virtually wipe out the representation of the Chancery Bar on 
the Council \t the forthcoming election every Chancery candidat 
would have to exercise 24 votes; after voting for the six Chancery 
candidates he would have to vote for eighteen others whose election 
he desired to prevent. By disseminating the votes in this way, the 
new scheme would make it quite uncertain that the Council represented 
the Bar as a whole. The Chancery Bar desired every member of the 
Council to represent an interest of some sort, such as a circuit or a 
division. The present Council, whatever its defects, represented ever) 
substantial body of interest, and small bodies always had members 
co-opted to represent them. He begged the meeting not to embark on 
a proposal which would produce Heaven knew what and allow che 
jar to be represented by Heaven knew whom. 

Mr. ANDREW Crark, K.C., objected strongly to the compulsion to 
exercise votes, and said that the compulsory vote would bring in 
candidates who represented no one but themselves and a few friends 

Mr. DENIS GERRARD, K.C., associated himself with these criticisms, 
and Mr. Linpon desired a fixed representation for the Chancery and 
Probate Divisions. 

Mr. Pritt said that prima facie it had appeared to the committee 
that a system of simple direct voting worked fairly well, but when 
this observation had been made at the first session of the general 
mecting in January it had been howled down on the ground that the 
Council elected under it had not done a very good job and wanted 
stirring up. also that it permitted of plumping and enabled the circuits 
to get their representatives elected almost automatically The com 
mittee had therefore supposed itself directed to find a system that 
would avoid plumping and so giving a slender majority all the 
representation. Rejecting a “cellular’’ system of division into 
sectional interests as too elaborate, the committee had arrived at the 
rule which appeared in the draft. He invited the meeting to approve 
this, with, if it saw fit, one or other of the amendments which appeared 
on the paper with the object of securing a minimum representation of 
the Chancery Bar, which he maintained had been represented in the 
past by many more members than had been elected by the plump 
Chancery vote. This would be likely to continue under any system 

Nevertheless, the meeting agreed to the Chancery amendment 
It rejected an amendment moved on behalf of the Welsh Circuit to 
give each circuit one representative. It agreed to an amendment by 
Mr. EF. B. GiBBENs to restrict the right to requisition a special meeting 
to practising barristers, and incorporated a definition of a practitioner 
drafted by him: ‘A barrister who is entitled to practise and who 
holds himself out as ready to do so, not being otherwise employed in 
a whole-time occupation ; or a barrister whose regular occupation is 
that of editor or reporter of any series of law reports entirely written 
and edited by barristers for the use of the legal profession.’’ It rejected 
a proposal by Mr. GERRARD to allow votes by proxy at general meetings, 
and another by Mr. D. Torstoy which would make rulings by the 
chairman on the construction or interpretation of the constitution into 
binding precedents, and institute what Mr. Pritt called ‘‘ Bar Council 
Law Reports.”’ 

The draft constitution, thus amended, will be circulated to every 
member of the Bar for a postal ballot on whether or not it shall be 
adopted. The meeting authorised the Solicitor-General, Sir FRANK 
SoskicE, K.C., M.P. (who relieved the Attorney-General in the chair 
during the meeting), together with the Council, to close the meetin: 
by the notice which would give the result of the ballot, two days after 
the date of that notice, and to make such drafting amendments in the 
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constitution as the amendments carried by the mecting made necessary 
Phe clections to Council will be held according to the system operative 
as a result of the ballot, at the specified time after the formal close of 
the annual general meeting, which again stands adjourned. 


NOTES AND NEWS 


Honours and Appointments 

rhe Lord Chancellor has appointed temporarily ARNOLD 
l)ESQUESNES, One of the joint Registrars of the Preston group of 
County Courts, to be Registrar of the King’s Lynn, Downham 
Market, March, Swaffham, Wisbech and Fakenham County 
Courts and District Registrar in the District Registry of the High 
Court of Justice in King’s Lynn as from 20th May, 1946. During 
Mr. Desquesnes’ absence from Preston, Mr. W. J. Plant will be 
sole Registrar of the courts included in the Preston group. 


lhe Lord Chancellor has appointed ERNEST MARSHALL Foster 
to be the Registrar of the Cambridge, Bishop’s Stortford, Ely, 
Newmarket, and Saffron Walden County Courts and District 
Registrar in the District Registry of the High Court of Justice 
in Cambridge as from the 20th May, 1946; and DoNALb Scott 
ANDERSON McMurtrig, Registrar of the Bedford, Hertford 
Hitchin, Luton and Biggleswade County Courts and District 
Registrar in the District Registry of the High Court of Justice 
in Bedford, to be, in addition, Registrar of the Royston County 
Court, vice Mr. E. M. Foster, as from the 20th May, 1946. 


PHE SOLICITORS’ CLERKS’ PENSION FUND 
ANNUAL MEETING 

Phe sixteenth annual meeting of this fund was held on Thursday 
16th May, 1946, in The Court Room of The Law Society, Colonel 
W. Mackenzie Smith, D.S.O., presiding. The annual report and 
accounts for 1945 had been circulated to all employers and clerks 
contributing to the fund. The Chairman, introducing the report, 
referred to the retirement from the committee of management of 
Douglas T. Garrett, Esq., who since the inception of the fund, 
had given most valuable services, which were greatly appreciated. 
His place has been taken by David L. Pollock, of Messrs. 
l'reshfields. During the vear under review, the fund had taken 
an important step forward by admitting women clerks to member 
ship, and this development was meeting with a satisfactory 
response. Whilst the war continued, the number of members 
remained stationary, at about 1,280, but since the conclusion 
of the war, the membership has increased. The new National 
Insurance Bill would provide larger pensions, but the indications 
were that people were becoming pension-minded and that the 
membership of the fund would go from strength to strength. 
Che committee would do all they reasonably could do to make the 
fund well-known. Sixteen members were receiving pensions, 
and it was expected that there would be an increase in this 
number as forces’ men resumed their former positions. The 
accounts before the meeting showed that the income of the fund 
during 1945 was over £33,000, and that invested funds had reached 
a figure of £294,000. The report and accounts were adopted. 
Mr. James Waple was re-elected a clerks’ committecman. 
Che address of the fund is Maxwell House, Arundel Strect, 
London, W.C.2. Telephone: Temple Bar 8879. [ull information 
will be sent on request. 
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CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 
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I; MERGENCY \PPEAI Mr. Justic 
Date KOTA Court I. VAISEY 
Mon., May 27 Mr. Hay Mr. Jones Mr. Reader 
Pues 28 Fart Reader Hay 
Wed 29 Blake1 Hay Farr 
hut 30) Andre bart Blake 
Mri 3 Jones Blake Andrew 
Sat une | Reader (Andrews Jones 
Group A Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
Date ROXBURGH WyYNN-PARRY EVERSHED. Romer. 
Non-Witne Witness. Witness. Non-Witness 
Mon., May 27. Mr. Andrews Mr. Blaker Mr. Hay Mr. Fart 
lues., , Jones \ndrews Farr Blaket 
Wed., ,, 29 Reader Jones Blaker Andrews 
Churs 30) Hay Reader \ndrews Jones 
Fri 31 Fart Hay Jones Keader 
Sat., June 1 Blake Fari Reader Hay 
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